
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS AT TIHU 

DISTRICT : NALBARI 

 

G.R. Case No. 141/17 

U/S 323/294 IPC 

 

State of Assam     

                 -vs-   

Sri Mridul Baishya …... Accused  person 

 

Present Sri Anurup Bordoloi, A.J.S. 

   Munsiff cum JMCF, Tihu.  

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P.    

For the Defence : Mr. P. Rajbongshi, Adv.  

 

Dates of Evidence   :  26.03.18, 11.04.18, 15.05.18 

Date of Argument  :  23.5.18 

Date of Judgment   :  23.5.18 

 

 

J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that one Smt. Kanika Baishya lodged 

an ejahar on 29.8.17 before the Officer-in-Charge, Tihu P.S. alleging inter-alia 

that on 27.08.17 at about 10.00 PM, after closing his shop the son of the 

informant, Rajib Baishya, started consuming liquor with the accused person, 

Mridul Baishya, inside his closed shop and after some time an altercation took 

place between them and the accused person even assaulted Rajib Baishya. The 

accused person hit the informant’s son/victim on his shoulder and back with a 

hammer as a result of which he sustained injuries. The victim somehow took the 

hammer from the accused person and threw away the same. The accused fled 

away after taking Rs. 10,000/- (rupees ten thousand) from the shop. The 

accused rebuked the informant and her daughter-in-law with obscene words 



 

 
 

when they went to the place of occurrence. There is a delay in lodging the ejahar 

as the informant had to manage everything alone. 

2. On receipt of the ejahar, Tihu P.S. Case No. 141/17 U/S 325/294/379 

I.P.C. was registered and investigated into. On completion of the investigation, 

I/O filed charge-sheet against the accused person U/S 323/294 I.P.C. 

3. On appearance before the court, necessary copies were furnished to the 

accused person and on being explained the particulars of offence U/s 323/294 

IPC, the accused person pleaded not guilty and claimed to be tried.  

4. In support of its case, prosecution side examined 5 (five) witnesses. The 

accused was examined U/s 313 Cr.P.C. wherein he took the plea of denial. 

Defence has examined no witness. 

5. I have heard arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully.                                                       

 

 

POINTS FOR DETERMINATION ARE: 

6.          (i) Whether the accused person on 27.08.17 at about 10.00 PM at his 

shop under Tihu P.S, voluntarily caused hurt to the Rajib Baishya and thereby 

committed an offence punishable u/s 323 IPC? 

(ii) Whether the accused person, on the same date, time and place 

above, rebuked the informant and her daughter-in-law with obscene words in a 

public place and thereby committed an offence punishable u/s 294 IPC?  

 

 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me describe the 

evidence in brief. P.W.1/informant, Smt. Kanika Baishya, has stated in her 

evidence that she had lodged an FIR against the accused person on 27.8.18. On 

that day the accused person was consuming alcohol along with the informant’s 

son in his shop and they were fully drunk. After hearing some noise P.W.1 and 

her daughter-in-law came out of their house and went to the shop which was in-

front of their house. Then the accused rebuked the daughter-in-law of P.W.1 

with obscene language and P.W.1 went to call her husband. Then the accused 

also chased PW 1 with a piece of brick.  But, P.W.1 does not know whether the 



 

 
 

accused was about to hit P.W.1 or not.  The accused neither hit nor rebuked 

P.W.1.  Ext.1 is the ejahar and Ext.1(1) is the signature of P.W.1. 

8. In her cross-examination, PW 1 has stated that she does not remember 

when she lodged the case.  P.W.1 does not remember whether the case was of 

2017 or 2018.  The accused had also lodged an FIR against the son of P.W.1 

stating that the son of P.W.1 hit the accused on his head as a result of which he 

sustained serious injuries and that case is pending trial at Nalbari Court. The 

shop was not on partnership between the accused and the son of P.W.1. The 

accused does not have any articles of his own in the shop. It is not a fact that 

P.W.1 has not stated before police that after hearing noise she went to the shop, 

accused chased her with a piece of brick in his hand and P.W.1 went to call her 

husband.  It is not a fact that P.W.1 deposed falsely for the sake of her son.  

P.W.1 has not seen the accused and her son hitting each other. 

9. P.W.2, Md. Manuwar Hussain, has stated in his evidence that he knows 

the informant and the accused person.  About 2-3 months ago, P.W.2 heard that 

a fight had taken place between the accused and the son of the informant.  

P.W.2 does not know anything else. 

10. In his cross-examination, PW 2 has stated that police did not interrogate 

him.   

11. P.W.3, Kalpana Baishya, has stated in her evidence that the informant is 

her mother-in-law.  P.W.3 knows the accused person.  About 1 year ago at about 

10:00 pm, the accused person was consuming liquor in their shop with her 

husband and an altercation took place between the accused and the husband of 

PW 3. When P.W.3 went to the place of occurrence after hearing noise, the 

accused person rebuked P.W.3 with obscene language at the verandah of the 

shop. Then P.W.3 went to her house to call the other family members.  When 

PW 3 again came to the place of occurrence, she saw the accused person going 

to his house with a piece of brick in his hand. 

12. In her cross-examination, PW 3 has stated that another case is pending 

trial in the Court of Sessions at Nalbari, where it has been alleged that P.W.3’s 

husband had hit the accused with a hammer as a result of which he sustained 

serious injuries. The accused person works in the shop which belongs to P.W.3 

and her family.  P.W.3 does not know the salary of the accused. The accused has 

worked in their shop for last 1 (one) month.  The distance from P.W.3’s house to 

the shop is 20 meters.  P.W.3 had not heard on what grounds dispute took place 



 

 
 

between the accused and P.W.3’s husband. After 10 minutes of the dispute, 

P.W.3 went to the place of occurrence.  When P.W.3 reached the place of 

occurrence she saw both the accused person and her husband there. It is not a 

fact that P.W.3 has not stated before police that an altercation took place 

between the accused and P.W.3’s husband. The informant lodged the FIR after 2 

(two) days of the incident.  The accused had lodged a case against P.W.3’s 

husband on the next day of the incident.  P.W.3 does not remember whether the 

accused rebuked her with the obscene language, “Kuttar baccha”.  P.W.3 knows 

that the accused person was admitted in hospital. PW 3 and her family requested 

the accused person to withdraw the case filed by him against her husband.  It is 

not a fact that in order to protect her husband, P.W.3 lodged this case.  P.W.3 

lodged the case because the accused rebuked her.   

13. P.W.4, Sri Rajib Baishya, has stated in his evidence that the informant is 

his mother and he knows the accused person. On 28-8-17, P.W.4 and the 

accused person got drunk together at PW 4’s shop. At that time a dispute took 

place between the accused and P.W.4 and on hearing noise the wife of P.W.4 

came out of their and resisted the accused from making noise. Then the accused 

rebuked the wife of P.W.4 with obscene language.  After that the wife of P.W.4 

went back home. Again dispute took place between the accused and P.W.4.  

After that the accused went away with a piece of brick in his hand. 

14. In his cross-examination, PW 4 has stated that he knows the accused as 

the accused works at PW 4’s shop and they often used to consume alcohol 

together. The accused has been working in the shop of P.W.4 for 1 (one) month 

and P.W.4 gave the accused Rs. 6,000/- (rupees six thousand) monthly.  After 2 

(two) days from the date of the incident, P.W.4 lodged the instant case.  The 

distance between the place of occurrence and Tihu P.S is less than 1 (one) KM.  

Police has not interrogated P.W.4 regarding the incident.  It is not a fact that the 

accused did not rebuke the wife of P.W.4 and P.W.4 lodged the case falsely.  

There is a case pending trial at Sessions Court, Nalbari, wherein it has been 

alleged that PW 4 hit the accused with a hammer. The accused did not assault 

P.W.4. It is not a fact that P.W.4 lodged this false case to save himself from the 

case pending trial at Sessions Court, Nalbari. 

15. P.W.5, SI Kanak Sarma, has stated in his evidence that on 29.08.17 he 

was at Tihu P.S.  On that day PW 1/informant lodged an ejahar.  After registering 

the ejahar P.W.5 went to the place of occurrence, inspected the place of 



 

 
 

occurrence, drew the sketch map and recorded the statements of the witnesses 

and from there P.W.5 got to know that the accused and the son of the informant 

i.e. Rajib Baishya started a shop in partnership.  On 27.08.17 at about 10.00 

p.m. the accused came to the shop and consumed alcohol with the son of the 

informant inside the shop.  Thereafter, a fight took place between them and 

when the wife of PW 4 came out of her house to stop them from fighting, the 

accused person rebuked her and went away. It was written in the ejahar that Rs. 

10,000/- (rupees ten thousand) was stolen but no evidence regarding the same 

was found during investigation. It was also mentioned in the ejahar that the 

victim was assaulted with a hammer but no evidence could be found during the 

investigation and in the medical report the injury was mentioned as “simple 

injury”.  P.W.5 submitted charge-sheet u/s. 323/294 IPC.  P.W.5 arrested the 

accused and allowed him to go on bail.  Ext.2 is the sketch map and Ext.2(1) is 

the signature of P.W.5 over the same.  Ex.t 3 is the charge sheet and Ext.3(1) is 

the signature of P.W.5 over the same.   

16. In his cross-examination, PW 5 has stated that he had received the 

ejahar on 29.08.17 at about 9.00 p.m. The incident took place on 27.08.17 at 

about 10.00 p.m.  The accused of this case had also lodged an ejahar against the 

son of the informant i.e. Rajib Baishya bearing case no. 139/17 which is still 

pending trial at Sessions Court, Nalbari.  Because of the dispute the accused was 

hospitalized and P.W.5 went to visit him at the hospital and for that reason 

statement of the accused was recorded after several days from the date of 

incident.  P.W.5 arrested the accused on 29.09.17 after he was discharged from 

the hospital. The statement of Manowar Hussain was recorded who was marked 

as B on sketch map but the statement of the tea seller who was marked as C on 

the sketch map was not recorded. Manowar Hussain was not present at the time 

of occurrence.  P.W.1 has not stated before P.W.5 that they came out to the 

shop from their house.  P.W.1 has not stated before P.W.5 that she went to call 

her husband. 

17. On perusal of the evidences on record, it is seen that PW 1 has 

stated in her evidence that the accused person assaulted the son of the 

informant and also rebuked her daughter-in-law when she went to their shop 

after hearing some noise. PW 3 and PW 4 have also stated in their evidence that 

the accused person rebuked PW 3 with obscene words. 

 



 

 
 

With regard to point for determination no.1: 

 

18. On perusal of evidences on record, it is seen that PW 1 has 

stated in her evidence that the accused person assaulted the son of the 

informant. PW 2 has stated that he was not present at the time of incident and 

he has not seen the incident. PW 3 has not stated in her evidence that the 

accused person assaulted her husband/PW 4. PW 4/victim finally unfolded the 

truth in his cross-examination that the accused person did not assault him. The 

prosecution has failed to prove the guilt of the accused person u/s 323 IPC 

against the accused person. 

 

With regard to point for determination no. 2: 

 

19.           PW 1, PW 3 and PW 4 has stated in their evidence that the 

accused person rebuked PW 3 with obscene words when she went to their shop 

after hearing noise. PW 3 in her evidence particularly stated the obscene word 

uttered by the accused person. However, in her cross-examination she deposed 

that she does not remember the obscene words uttered by the accused persons 

to her. Moreover, PW 1, PW 3 and PW 4 have admitted the fact that a case is 

pending trial lodged by the accused person against the son of the informant u/s 

307 CrPC at the Hon’ble Sessions Court, Nalbari. PW 3 in her cross examination 

also stated that they approached the accused person to withdraw the case 

lodged by the accused person against her husband/PW 4. This creates a doubt 

about the credibility of the prosecution witnesses and the genuineness of the 

prosecution case.  

20. It is the cardinal principle of criminal jurisprudence that the 

prosecution has to prove the case against the accused beyond all reasonable 

doubt and if there is such doubt, then that favours the accused. In the instant 

case, from the discussion made in the foregoing paragraphs, I am of the 

considered opinion that the prosecution has failed to prove the offences U/s 

323/294 IPC against the accused beyond all reasonable doubt and as such, the 

accused is liable to be acquitted of the said offences.  

 

 

 



 

 
 

O R D E R 

18.     In view of the conclusion made above, I hold the accused persons 

not guilty of the offences U/s 323/294/34 IPC and hence, they are acquitted of 

the offences U/s 323/294/34 IPC. The accused persons are set at liberty 

forthwith.   

19.   The bail-bond of the accused shall remain in force for a period of 

six months from the date of this order.  

20.   The judgment is delivered in the open Court in presence of the 

accused and his learned Counsel. 

  Given under my hand and the seal of this court on this 23rd day of 

May, 2018.  

 

 

 

            (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     



 

 
 

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Smt. Kanika Baishya 

P.W.2- Md. Manuwar Hussain 

P.W.3- Smt. Kalpana Baishya 

P.W.4- Sri Rajib Baishya 

P.W.5- SI Kanak Ch.Sarma 

 

2. Prosecution exhibits:   

 Ext.1- Ejahar 

 Ext.2- Sketch map 

 Ext.3- Charge sheet 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


